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DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
43  CFR  Part  17 

Nondiecrimination  on  the  Basie  of 
Handicap  in  Federally-Assisted 
Programs, 

agency:  Department  of  the  Interior. 
ACTION.  Proposed  rule. 

summary:  This  proposed  rule  sets  forth 
guidelines  for  the  implementation  of 
Section  504  of  the  Rehabilitation  Act  of 
1973  in  programs  receiving  Federal 
assistance  through  the  Department  of 
the  Interior  (DOI).  Section  504  of  the  Act 
prohibits  discrimination  against 
handicapped  persons  in  federally 
assisted  programs.  These  guidelines  are 
intended  to  interpret  and  define  the 
requirements  of  the  law  as  they  relate  to 
DOI  Federal  assistance  programs  and  to 
establish  policy  and  standards  for 
effecting  the  requirements  in  the 
program. 

date:  Comments  must  be  received  on  or 
before  June  9, 1980. 

ADDRESS:  Written  comments  should  be 
sent  to  the  Director,  Office  for  Equal 
Opportxmity,  U.S.  Department  of  the 
Interior,  Washington,  D.C.  20240. 
Visually  impaired  persons  may  obtain  a 
large  print  copy  of  the  proposed  rule,  as 
well  as  cassette  copies  for  the  totally 
blind,  by  writing  to  the  Director,  Office 
for  Equal  Opportunity,  at  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  George  Covington,  Office  for  Equal 
Opportunity,  (202)  343-4331. 
SUPPLEMENTARY  INFORMATION:  Section 
504  of  the  Rehabilitation  Act  of  1973 
provides  that  no  qualified  handicapped 
person  shall,  on  the  basis  of  handicap, 
be  excluded  fi‘om  participation  in,  be 
denied  the  benefits  of,  or  be  subjected  to 
discrimination  under  any  program  or 
activity  receiving  Federal  financial 
assistance.  On  April  26, 1976,  the 
President  issued  Executive  Order  11914 
under  which  the  Department  of  Health, 
Education,  and  Welfare  (HEW),  as  lead 
agency,  is  required  to  coordinate 
govemmentv^de  enforcement  of  Section 
504.  In  accordance  with  Executive  Order 
11914,  HEW  issued  on  January  13, 1978, 
final  standards,  procedures,  and 
guidelines  to  be  followed  by  each 
Federal  agency  in  issuing  Section  504 
regulations.  (See  45  CFR  Part  85.)  The 
rule  proposed  by  DOI  is  intended  to  be 
consistent  with  the  HEW  standards  and 
guidelines. 

On  November  6, 1978,  the  Congress 
amended  Section  504  to  include  "any 


program  or  activity  conducted  by  an 
executive  agency  or  by  the  United 
States  Postal  Service,”  and  to  require 
these  agencies  to  "promulgate  such 
regulations  as  may  be  necessary  to 
carry  out  the  amendments  made  by  the 
Rehabilitation,  Comprehensive  Service, 
and  Developmental  Disabilities  Act  of 
1978.”  If  it  is  determined  by  DOI  that 
such  a  regulation  is  needed  for  the 
programs  it  directly  administers,  one 
will  be  developed  and  issued  at  a  future 
date. 

On  April  13, 1979,  DOI  published  its 
Advance  Notification  of  Rulemaking, 
erroneously  titled  Notice  of  Intent  to 
Issue  Final  Rules,  inviting  comments 
fi-om  all  interested  parties.  (See  44  FR 
22372,  April  13, 1979.) 

This  proposed  rule  is  consistent  with 
HEW’s  implementation  of  Executive 
Order  11914,  and  45  CFR  Part  85.  The 
language  used  in  the  proposed  DOI  rule 
is  similar  to  language  employed  by  HEW 
in  its  regulations,  in  order  to  insure 
govemmentwide  consistency.  The  Office 
of  Civil  Rights  of  HEW,  as  required  by 
45  CFR  Part  85.4(b),  must  approve  these 
regulations  prior  to  final  publication. 
Many  of  the  comments  received  by  DOI 
concerned  language  in  the  proposed 
regulations  that  could  not  be  altered  and 
remain  consistent  with  the  Office  of 
Civil  Rights’  review  standards.  All 
comments  received  by  DOI  were 
reviewed  and  considered. 

The  proposed  rule  has  been 
renumbered  to  facilitate  alterations  that 
have  been  made  and  inclusion  within  43 
CFR  Part  17. 

Sections  17.200  through  17.209  define 
important  terms,  and  state  in  general 
that  discriminatory  practices  are 
prohibited,  as  well  as  set  forth 
compliance  procedures,  assurances 
required,  grievance  procedures,  and 
notification  procedures. 

In  response  to  several  comments, 
some  definitions  have  been  added  or 
amended.  It  should  be  noted  that  an 
alcoholic  or  drug  addict  may  not  be 
denied  services  or  employment  solely 
because  of  his/her  condition:  however, 
behavioral  manifestations  of  the 
condition  may  be  taken  into  account  in 
determining  whether  a  person  is  a 
"qualified  handicapped  individual.” 
Several  comments  requested  that  the 
term  “facility”  be  amended;  however, 
DOI  has  not  included  vessels  in  the  term 
"facility”,  in  accordance  with  HEW’s 
Policy  Interpretation  #3.  (43  FR  36034, 
Aug.  14, 1978).  The  definition  of 
"Historic  Properties”  has  been  revised, 
and  definitions  for  "Integrated  settings” 
and  "Ultimate  beneficiary”  have  been 
added. 

..  The  section  on  Discrimination 
Ih'ohibited  applies  generally;  later 


sections  set  criteria  and  applications  for 
specifically  prohibited  discriminatory 
practices.  There  were  several  comments 
concerning  the  retroactive  application  of 
this  section.  In  accordance  with  HEW’s 
Policy  Interpretation  #1,  (43  FR  18631, 
May  1, 1978),  DOI  will  investigate 
complaints  of  alleged  discrimination 
that  occurred  after  Sept.  26, 1973,  the 
date  Section  504  became  effective,  and 
prior  to  the  date  this  regulation  becomes 
effective,  if  the  complaints  allege 
violations  of  the  statute  which  do  not 
need  the  interpretive  language  of  this 
regulation  for  resolution. 

Several  comments  expressed  concern 
about  possible  conflicts  between  State 
and  local  law  and  the  requirements  of 
this  regulation.  The  wording  in  the 
appropriate  sections  has  been 
maintained  to  insure  consistency  with 
the  govemmentwide  regulations  of 
HEW. 

In  response  to  questions  concerning 
assurances  required,  the  words  "similar 
purpose”  are  standard  and  will  be 
retained  to  maintain  interdepartmental 
consistency.  Some  comments  received 
expressed  concern  over  the  requirement 
that  convenants  be  included  in  granting 
instnunents,  and  possible  conflicts  with 
State  law.  Ilie  Office  of  Civil  Rights  has 
determined  that  it  will  not  accept  a 
recipients  contention  that  it  cannot 
comply  with  Section  504  because  of  the 
requirements  of  an  inconsistent  State  or 
local  law.  (See  section-by-section 
analysis.  42  FR  22688,  May  4, 1977).  In 
order  to  maintain  interdepartmental 
consistency,  DOI,  will  adhere  to  this 
policy. 

Several  comments  expressed  concern 
over  the  time  periods  allowed  for 
completion  of  self-evaluations  and 
transition  plans  by  recipients.  DOI  will 
follow  the  timetables  set  by  HEW. 

DOI  received  comments  that 
disagreed  with  the  different 
requirements  for  small  and  large 
recipients.  Recipients  with  15  or  more 
full-time  employees  must  prepare  and 
maintain  self-evaluations,  whereas 
small  recipients  do  not.  This  has  been 
done  to  reduce  the  burden  on  small 
recipients  that  do  not  have  adequate 
personnel  to  maintain  extensive  files. 
However.  HEW  has  stated  in  Policy 
Interpretation  #3,  (43  FR  36034,  Aug.  14, 
1978),  that  there  are  no  waivers  from 
compliance  with  Section  504,  because 
there  is  enough  flexibility  in  the  Section 
504  regulations  for  small  recipients  to 
comply  without  undue  expense.  DOI 
exphasizes  that  if  complaints  are  made 
that  allege  a  small  recipient  has  violated 
Section  504  and  these  regulations,  DOI 
will  expect  that  recipient  to  provide 
documentation  of  its  programs  and 
activities  and  will  thereafter  require  the 
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recipient  to  maintain  files  in  the  same 
manner  as  is  required  of  large  recipients. 
DOI  has  maintained  the  essence  of 
HEW’s  policy;  however,  it  has  added  the 
requirement  that  in  order  to  be  a  large 
recipient,  the  recipient  must  have  at 
least  15  full-time  employees. 

Another  issue  raised  was  whether  a 
complainant  must  totally  exhaust 
grievance  procedures  as  they  affect 
employees  before  recourse  is  sought 
through  DOI.  HEW  has  stated  that, 
although  it  is  preferred  that  grievance 
procedures  adopted  by  the  recipient  be 
utilized  to  the  maximum  extent  possible, 
it  is  not  required  that  they  be  totally 
exhausted  by  the  complainant  before 
recourse  is  sought  through  the 
rulemaking  department.  (See  section-by¬ 
section  analysis,  42  FR  22688,  May  1, 
1977). 

In  response  to  several  comments,  DOI 
has  amended  the  section  on  Notification 
to  include  persons  with  any  disability 
that  impairs  the  communication  process. 

The  section  on  State  and  local  law  is 
consistent  with  language  employed  by 
HEW  in  45  CFR  Part  84  and  45  CFR  Part 
85.  This  section  applies  to  State  and 
local  laws  that  unjustifiably 
differentiate  on  the  basis  of  handicap. 

(42  FR  22688,  May  1, 1977). 

It  has  been  suggested  to  DOI  that  the 
1978  amendments  to  Section  504,  Pub.  L 
95-602,  prohibit  Federal  departments 
from  making  their  regulations  applicable 
to  employment  practices  unless  the 
primary  purpose  of  the  Federal  financial 
assistance  is  to  provide  employment 
programs.  The  C3ffice  of  General 
Counsel  of  HEW  disagrees  with  this 
interpretation  of  the  1978  amendments 
and  has  determined  that  the  wording  of 
the  1978  amendments  was  set  to 
establish  proper  procedures  and  was  not 
meant  by  Congress  to  prevent 
application  of  Section  504  and  these 
regulations  to  employment  practices. 
(OGC  memorandum  from  Albert  T. 
Hamlin,  Assistant  General  Counsel, 

Civil  Rights,  to  David  S.  Tatel,  entitled 
“Trageser  v.  Libbie  Rehabilitation 
Center:  Coverage  of  Employment  under 
Sec.  504,’’  Jan.  25, 1979). 

DOI  received  comments  asking  for 
clarification  of  the  term  "undue 
hardship."  DOI  has  retained  its  original 
language  to  maintain  consistency 
between  these  regulations  and  the 
criteria  listed  in  HEW’s  regulations  and 
govemmentwide  regulations.  Other 
comments  suggested  that  DOI  list 
specifically  activities  that  would 
constitute  reasonable  accommodations. 

It  is  not  intended  by  DOI  that  this  list  be 
all-inclusive;  it  is  only  intended  to  give 
examples  of  reasonable 
accommodations. 


DOI  has  amended  the  section  on  Pre¬ 
employment  inquiries  to  require  that 
recipients  make  clear  to  applicants  the 
purpose  for  the  inquiries. 

Pursuant  to  the  Architectural  Barriers 
Act,  Pub.  L  90-480,  Section  502  of  the 
Rehabilitation  Act  of  1973  as  amended, 
and  45  CFR  Part  85.7,  the  sections  on 
Program  Accessibility,  Existing 
Facilities,  and  New  Construction  have 
been  amended.  The  Architectural 
Barriers  Act  requires  that  after  1969,  all 
new  construction  and  alterations  be 
usable  as  well  as  accessible.  Language 
to  this  effect  has  been  added  to  the 
regulations.  In  order  to  maximize 
consistency  between  the  Rehabilitation 
Act  of  1973  and  the  Architectural 
Barriers  Act,  DOI  has  provided  that  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  (hereinafter 
referred  to  as  the  Compliance  Board), 
created  by  Section  502  of  the 
Rehabilitation  Act,  be  the  primary 
source  for  interpretations  of  physical 
accessibility  and  usability  standards. 
The  Compliance  Board  has  been  given 
review  authority  under  Section  502  of 
the  Rehabilitation  Act,  and  DOI  has 
determined  that  any  departures  from 
accessibility  standards  are  to  be 
reviewed  and  approved  by  the 
Compliance  Board.  The  Compliance 
Board  is  also  the  primary  resource  for 
technical  assistance  and  for 
interpretations  of  American  National 
Standards  Institute  accessibility 
standards,  in  the  interest  of 
govemmentwide  consistency. 

Referral  by  receipients  to  other 
programs,  under  the  Existing  Facilities 
section,  is  intended  by  DOI  and  HEW  to 
be  taken  as  a  last  resort  Recipients  are 
to  give  priority  to  methods  of 
compliance  that  provide  accessibility 
and  usability  for  the  handicapped  in  the 
same  setting  as  for  the  non¬ 
handicapped.  If  the  there  are  no  similar 
programs  in  the  nearby  area,  referral  is 
not  an  available  method  of  compliance. 
This  interpretation  follows  HEW’s 
Policy  Interpretation  #3,  (43  FR  36034, 
Aug.  14, 1978). 

Many  comments  received  asked  that 
DOI  clarify  the  sections  on  Education. 
Therefore,  the  sections  on  Evaluation, 
Notification,  and  Procedural  Safeguard 
have  been  amended  to  require  that 
notice  provided  by  recipients  is  to  be 
given  "in  the  appropriate  native 
language.”  Some  comments  questioned 
the  exclusion  of  Bureau  of  Indian  Affairs 
administered  programs.  As  stated 
above,  pursuant  to  the  1978 
Amendments  to  Section  504  of  the 
Rehabilitation  Act,  if  DOI  determines 
that  a  regulation  is  needed  for  programs 


that  it  administers  directly,  one  will  be 
issued  at  a  later  date. 

DOI  has  determined  that  the  sections 
on  employment  practices  are  to  be 
determinative  of  any  problems 
concerning  student  employment. 

The  language  concerning  licensing 
requirements  has  not  been  altered. 
Institutions  are  not  required  to  waive 
academic  requirements,  but  they  are 
expected  to  modify  courses  to  the 
maximum  extent  possible  in  order  to 
accommodate  the  individual’s  needs 
without  afiecting  the  academic  content 
of  the  course. 

Some  commenters  proposed  that  DOI 
require  that  all  interpreters  for  the  deaf 
provided  by  recipients  be  certified  by 
the  Register  for  Interpreters  for  the  Deaf. 
Language  to  this  effect  would  constitute 
a  sanction  by  DOI  of  the  Register,  and 
such  a  sanction  is  beyond  the 
competency  of  this  Department 

A  number  of  comments  requested 
clarification  of  the  term  "significant 
assistance”  provided  by  a  recipient 
post-secondary  educational  institution 
to  social  organizations.  "Significeint 
assistance”  has  been  interpreted  by  the 
National  Association  of  College  and 
University  Business  Officers,  Guide  to 
Section  504  Self-Evaluation  for  Colleges 
and  Universities,  p.  61  (1978).  DOI,  in 
order  to  provide  govemmentwide 
consistency,  will  follow  this 
interpretation. 

DOI  has  completely  revised  the 
sections  pertaining  to  Historic 
Properties.  The  language  used  is 
consistent  with  the  National  Historic 
Preservation  Act,  Pub.  L  89-665, 
Executive  Order  11593,  and  36  CFR  800, 
and  substantially  follows  the  draft 
regulations  of  the  Advisory  Council  on 
Historic  Preservation. 

’The  section  on  Recreation  Programs 
has  been  deleted  to  avoid  confusion  and 
enhance  consistency  within  the 
regulations.  DOI  believes  that  recreation 
programs  are  automatically  covered  by 
those  section  on  program  and  facility 
accessibility  as  written. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  a 
significant  rule  but  does  not  require  a 
regulatory  analysis  under  Executive 
Order  12044  and  43  CFR  Part  14. 

'The  primary  author  of  this  document 
is  Mr.  George  A.  Covington,  Program 
Analyst,  Office  for  Equal  Opportunity, 
U.S.  Department  of  the  Interior, 
Washington,  D.C.  20240,  (202)  343-4331. 
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Dated:  April  2, 1980. 

James  A.  Joseph, 

Under  Secretary  of  the  Interior. 

PART  17— NONDISCRIMINATION  IN 
FEDERALLY-ASSISTED  PROGRAMS 
OF  THE  DEPARTMENT  OF  THE 
INTERIOR 

Accordingly,  it  is  proposed  to  amend 
43  CFR  as  follows: 

1.  Part  17  is  retitled 
"Nondiscrimination  in  Federally- 
Assisted  Programs  of  the  Department  of 
the  Interior.” 

2.  Sections  17.1  through  17.12  is 
redesignated  “Subpart  A”  and  titled 
"Nondiscrimination  on  the  Basis  of 
Race.  Color,  or  National  Origin.” 

3.  A  new  Subpart  B  is  added  to  read 
as  follows: 

Subpart  B— Nondiscrimination  on  the  Basis 
of  Handicap 

Sec. 

17.200  Purpose. 

17.201  Application. 

17.202  Definitions. 

17.203  Discrimination  prohibited. 

17.204  Assurances  required. 

17.205  Remedial  action,  voluntary  action, 
and  self-evaluation. 

17.206  Designation  of  responsible  employee 
and  adoption  of  grievance  procedures. 

17.207  Notiflcation. 

17.208  Administrative  requirements  for 
small  recipients. 

17.209  Effect  of  State  or  local  law  or  other 
requirements  and  effect  of  employment 
opportunities. 

17.210  Employment  practices. 

17.211  Reasonable  accommodation. 

17.212  Employment  criteria. 

17.213  Pre-employment  inquiries. 
17.214-17.215  (Reserved] 

17.216  Program  accessibility. 

17.217  Existing  facilities. 

17.216  New  construction. 

17.219  [Reserved] 

17.220  Education  programs. 

17.221-17.222  [Reserved] 

17.223  Location  and  notihcation. 

17.224  Free  appropriate  public  education. 

17.225  Educational  setting. 

17.226  Evaluation  and  placement. 

17.227  Procedural  safeguards. 

17.228  Nonacademic  services. 

17.229  Preschool  and  adult  education 
programs. 

17.230  Private  education  programs. 

17.231  [Reserved] 

17.232  Post-secondary  education. 

17.233  Admissions  and  recruitment. 

17.234  Treatment  of  students. 

17.235  Academic  adjustments. 

17.236  Housing. 

17.237  Financial  and  employment  assistance 
to  students. 

17.238  Nonacademic  services. 

17.239-17.249  [Reserved] 

17.250  Health,  welfare,  and  social  services. 

17.251  Drug  and  alcohol  addicts. 

17.252  Education  of  institutionalized 
persons. 

17.253-17.259  [Reserved] 


Sec. 

17.260  Historic  Preservation  Programs. 
17.270-17.279  [Reserved] 

17.280  Enforcement  procedures. 
17.281-17.299  [Reserved] 

Subpart  B— Nondiscrimination  on  the 
Basis  of  Handicap 

Authority:  Sec.  504,  Rehabilitation  Act  of 

1973,  Pub.  L  93-112,  as  amended  by  Pub.  L. 
95-602  (29  U.S.C.  794);  Sec.  lll(a]. 
Rehabilitation  Act  Amendments  of  1974;  Pub. 
L  93-516,  as  amended  by  Pub.  L.  95-602  (29 
U.S.C.  706);  Executive  Order  11914, 41  FR 
17871.  Department  of  Health,  Education,  and 
Welfare,  Implementation  of  Executive  Order 
11914, 43  FR  2132;  Sec.  606,  Education  of  the 
Handicapped  Act  (20  U.S.C.  1405),  as 
amended  by  Pub.  L  94-142,  Sec.  321, 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970,  (42  U.S.C.  4581),  as 
amended;  Sec.  407,  Drug  Abuse  Office  and 
Treatment  Act  of  1972,  (21  U.S.C.  1174),  as 
amended;  National  Historic  Preservation  Act 
of  1966, 16  U.S.C.  470  et  5eq.:'Executive  Order 
11593,  “Protection  and  Enhancement  of  the 
Cultural  Environment,"  36  FR  6921  (1971);  and 
regulations  for  the  “Protection  of  Historic  and 
Cultiu'al  Properties,”  36  FR  Part  800. 

§  17.200  Purpose. 

This  subpart  contains  the  regulations 
which  implement  Section  504  of  the 
Rehabilitation  Act  of  1973  and  its 
subsequent  amendments  concerning 
nondiscrimination  on  the  basis  of 
handicap  in  Federally-assisted  programs 
administered  through  the  Department  of 
the  Interior. 

§17.201  Application. 

This  subpart  applies  to  each  recipient 
of  Federal  assistance  from  the 
Department  of  the  Interior  and  to  each 
program  or  activity  that  receives  or 
benefits  from  such  assistance. 

§17.202  Definitions. 

As  used  in  this  subpart,  the  term:  (a) 
“The  Act”  means  the  Rehabilitation  Act 
of  1973,  Pub.  L  93-112,  as  amended  by 
the  Rehabilitation  Act  Amendments  of 

1974,  Pub.  L.  93-516,  and  the 
Rehabilitation  Comprehensive  Service 
and  Developmental  Disabilities  Act  of 
1978,  Pub.  L  95-602,  29  U.S.C.  700  et  seq. 

(bj  “Section  504”  means  Section  504  of 
the  Act. 

(c)  “Education  of  the  Handicapped 
Act”  means  that  statute  as  amended  by 
the  Education  for  All  Handicapped 
Children  Act  of  1975,  Pub.  L.  94-142,  20 
U.S.C.  1401  et  seq. 

(d)  “Department”  means  the 
Department  of  the  Interior. 

(e)  “Director”  means  the  Director  of 
the  Office  for  Equal  Opportunity  of  the 
Department. 

(f)  “Recipient”  means  any  State  or  its 
political  subdivision,  any 
instrumentality  of  a  State  or  its  political 
subdivision,  any  public  or  private 


agency,  institution,  organization,  or 
other  entity,  or  any  person  to  which 
Federal  financial  assistance  is  extended 
directly  or  through  another  recipient, 
including  any  successor,  assignee,  or 
transferee  of  a  recipient,  but  excluding 
the  ultimate  beneficiary  of  the 
assistance. 

(g)  “Applicant  for  assistance”  means 
one  who  submits  an  application, 
request,  or  plan  required  to  be  approved 
by  a  Departaent  official  or  by  a 
recipient  as  a  condition  to  becoming  a 
recipient. 

(h)  “Federal  Hnancial  assistance” 
means  any  grant,  loan,  contract  (other 
than  a  procurement  contract  or  a 
contract  of  insurance  or  guaranty],  or 
any  other  arrangement  by  which  the 
department  provides  or  otherwise 
makes  available  assistance  in  the  form 
of:  (1)  Funds;  (2)  Services  of  Federal 
personnel;  or  (3)  Real  and  personal 
property  or  any  interest  in  or  use  of  such 
property,  including:  Easements,  transfers 
or  leases  of  such  property  for  less  than 
fair  market  value  or  for  reduced 
consideration;  proceeds  from  a 
subsequent  transfer  or  lease  of  such 
property  if  the  Federal  share  of  its  fair 
market  value  is  not  returned  to  the 
Federal  Government;  and  easements 
across  Federally  owned  or  assisted 
land. 

(i)  “Facility”  means  all  or  any  portion 
of  buildings,  structures,  equipment, 
roads,  walks,  parking  lots,  or  other  real 
or  personal  property  or  interest  in  such 
property. 

(j)  “Handicapped person.” [1] 
Handicapped  person  means  any  person 
who  (i)  has  a  physical,  mental  or 
sensory  impairment  which  substantially 
limits  one  or  more  major  life  activities, 
(ii)  has  a  record  of  such  an  impairment, 
or  (iii)  is  regarded  as  having  such  an 
impairment. 

(2)  As  used  in  paragraph  (j](l)(i]  of 
this  section,  the  phrase:  (i)  “Physical, 
mental  or  sensory  impairment”  means 
(A)  any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems; 
Neurological;  musculoskeletal;  special 
sense  organs;  respiratory,  including 
speech  organs;  cardiovascular, 
reproductive;  digestive;  genito-urinary; 
hemic  and  lymphatic;  skin;  and 
endocrine;  or  (B)  any  mental  or 
physiological  disorder,  such  as  mental 
retardation,  organic  brain  syndrome, 
emotional  or  mental  illness,  and  specific 
learning  disabilities.  The  term  “physical, 
mental  or  sensory  impairment”  includes, 

,  but  is  not  limited  to,  such  diseases  and 
conditions  as  orthopedic,  visual,  speech, 
and  hearing  impairments,  cerebral 
palsy,  epilepsy,  muscular  dystrophy. 
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multiple  sclerosis,  cancer,  heart  disease, 
diabetes,  mental  retardation,  emotional 
illness,  drug  addiction,  and  alcoholism, 

(ii)  "Major  life  activities”  means 
functions  such  as  caring  for  one’s  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working,  (iii)  “Has  a 
record  of  such  an  impairment”  means 
has  a  history  of,  or  has  been 
misclassified  as  having,  a  mental, 
physical  or  sensory  impairment  that 
substantially  limits  one  or  more  major 
life  activities,  (iv)  "Is  regarded  as  having 
an  impairment”  means  (A)  has  a 
physical,  mental  or  sensory  impairment 
that  does  not  substantially  limit  major 
life  activities  but  that  is  treated  by  a 
recipient  as  constituting  such  a 
limitation;  (Bj  has  a  physical,  mental  or 
sensory  impairment  that  substantially 
limits  major  life  activities  only  as  a 
result  of  ^e  attitudes  of  others  toward 
such  impairment  or;  (C)  has  none  of  the 
impairments  deHned  in  paragraph 

(j)(2)(i)  of  this  section  but  is  treated  by  a 
recipient  as  having  such  an  impairment. 

(k)  "Qualified  handicapped  person” 
means:  (1)  With  respect  to  employment, 
a  handicapped  person  who,  with 
reasonable  accommodation,  can  perform 
the  essential  functions  of  the  job  in 
question.  Insofar  as  this  Part  relates  to 
employment  of  handicapped  persons, 
the  term  "handicapped  person”  does  not 
include  any  individual  who  is  an 
alcoholic  or  drug  abuser  whose  ciurent 
use  of  alcohol  or  drugs  prevents  such 
individual  from  performing  the  duties  of 
the  job  in  question  or  whose 
employment,  by  reason  of  such  current 
alcohol  or  drug  abuse,  would  constitute 
a  direct  threat  to  property  or  the  safety 
of  others. 

(2)  With  respect  to  public  preschool, 
elementary,  secondary,  or  adult 
education  services,  a  handicapped 
person  (i)  of  an  age  during  which 
nonhandicapped  persons  are  provided 
such  services,  (ii)  of  any  age  during 
which  it  is  mandatory  imder  State  law 
to  provide  such  services  to  handicapped 
persons,  or  (iii)  to  whom  a  State  is 
required  to  provide  a  free  appropriate 
public  education  under  Section  612  of 
the  Education  of  the  Handicapped  Act; 
and 

(3)  With  respect  to  post-secondary 
and  vocational  education  services,  a 
handicapped  person  who  meets  the 
academic  and  technical  standards 
requisite  to  admission  or  participation  in 
the  recipient’s  education  program  or 
activity. 

(4)  With  respect  to  services,  a 
handicapped  person  who  meets  the 
essential  eligibility  requirements  for  the 
receipt  of  such  services. 


(1)  “Handicap”  means  any  condition 
or  characteristic  that  renders  a  person  a 
handicapped  person  as  defrned  in 
paragraph  (j)(2](i)  of  this  section. 

(mi)  "Historic  Ifroperties”  means  those 
architecturally,  historically  or  culturally 
significant  properties  listed  or  eligible 
for  listing  in  the  National  Register  of 
Historic  Places  individually  or  such 
properties  designated  as  historic  tmder  a 
statute  of  the  appropriate  State  or  local 
governmental  body. 

(n)  "Integrated  Setting”  means  that 
whenever  possible,  programs  should  be 
available  to  the  handicapped  in  the 
same  setting  and  under  similar 
circumstances  as  are  available  to  the 
nonhandicapped. 

(o)  “Ultimate  Beneficiary”  means  the 
general  public. 

(p)  “Advisory  Council”  means  the 
Advisory  Council  on  Historic 
Preservation. 

(q)  “ATBCB”  shall  mean  the 
Architectual  and  Transportation 
Barriers  Compliance  Board,  an  agency 
established  by  Section  502  of  the  Act  to 
establish  accessibility  standards  under 
Section  504. 

§  17.203  Discrimination  prohibited. 

(a)  General.  No  qualified  handicapped 
person  shall,  on  the  basis  of  handicap, 
be  excluded  from  participation  in,  be 
denied  the  benefits  of,  or  otherwise  be 
subjected  to  discrimination  under  any 
pro^am  or  activity  which  receives  or 
benefits  from  Federal  financial 
assistance. 

(b)  Discriminatory  actions  prohibited. 
(1)  A  recipient,  in  providing  any  aid, 
benefit,  or  service,  may  not,  directly  or 
through  contractual,  licensing,  or  other 
arrangements,  on  the  basis  of  handicap: 

(i)  Deny  a  qualified  handicapped 
person  the  opportimity  to  participate  in 
or  benefit  from  the  aid,  benefit,  or 
service; 

(ii)  Afford  a  qualified  handicapped 
person  an  opportunity  to  participate  in 
or  benefit  from  the.  aid,  benefit,  or 
services  that  is  not  equal  to  that 
afforded  others; 

(iii)  Provide  a  qualified  handicapped 
person  with  an  aid,  benefit,  or  service 
that  is  not  as  effective  as  that  provided 
to  others; 

(iv)  Provide  different  or  separate  aid, 
benefits  or  services  to  handicapped 
persons  or  to  any  class  of  handicapped 
persons  unless  such  action  is  necessary 
to  provide  qualified  handicapped 
persons  with  aid,  benefits,  or  services 
that  are  as  effective  as  those  provided  to 
others; 

(v)  Aid  or  perpetuate  discrimination 
against  a  qualified  handicapped  person 
by  providing  significant  assistance  to  an 
agency,  organization,  or  person  that 


discriminates  on  the  basis  of  handicap 
in  providing  any  aid,  benefit,  or  services 
to  beneficiaries  of  the  recipient’s 
program; 

(vi)  Deny  a  qualified  handicapped 
person  the  opportunity  to  participate  as 
a  member  of  planning  or  advisory 
boards;  or 

(vii)  Otherwise  limit  a  qualified 
handicapped  person  in  the  enjoyment  of 
any  right,  privilege,  advantage,  or 
opportunity  enjoyed  by  others  receiving 
an  aid,  benefit,  or  service. 

(2)  Aids,  benefits,  and  services,  to  be 
equally  effective,  are  not  required  to 
produce  the  identical  result  or  level  of 
achievement  for  handicapped  and 
nonhandicapped  persons,  but  must 
afford  handicapped  persons  equal 
opportimity  to  obtain  the  same  result,  to 
gain  the  same  benefit,  or  to  reach  the 
same  level  of  achievement,  in  the  most 
integrated  setting  appropriate  to  the 
person’s  needs. 

(3)  Despite  the  existence  of  separate 
or  different  programs  or  activities,  a 
recipient  may  not  deny  a  qualified 
handicapped  person  the  opportunity  to 
participate  in  all  programs  or  activities 
covered  by  this  subpart  that  are  not 
separate  or  different. 

(4)  A  recipient  may  not,  directly  or 
through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration  (i)  that  have  the  effect 
of  subjecting  qualified  handicapped 
persons  to  discrimination  on  the  basis  of 
handicap,  (ii)  that  have  the  purpose  or 
effect  of  defeating  or  substantially 
impairing  accomplishment  of  the 
objectives  of  the  recipient’s  program 
with  respect  to  handicapped  persons,  or 

(iii)  that  perpetuate  the  discrimination  of 
another  recipient  if  both  recipients  are 
subject  to  common  administrative 
control  or  are  agencies  of  the  same 
State. 

(5)  In  determining  the  site  or  location 
of  a  facility,  an  applicant  for  assistance 
or  a  recipient  may  not  make  selections 
(i)  that  have  the  effect  of  excluding 
handicapped  persons  from,  denying 
them  the  benefits  of,  or  otherwise 
subjecting  them  to  discrimination  under 
any  program  or  activity  that  receives  or 
benefits  from  Federal  financial 
assistance  or  (ii)  that  have  the  purpose 
or  effect  of  defeating  or  substantially 
impairing  the  accomplishment  of  the 
objectives  of  the  program  or  activity 
with  respect  to  handicapped  persons. 

(6)  As  used  in  this  section,  the  aid, 
benefit,  or  services  provided  under  a 
program  or  activity  receiving  or 
benefiting  from  Federal  financial 
assistance  includes  any  aid,  benefit,  or 
service  provided  in  or  through  a  facility 
that  has  been  constructed,  expanded, 
altered,  leased  or  rented,  or  otherwise 
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acquired,  in  whole  or  in  part,  with 
Federal  financial  assistance  for  the 
period  during  which  the  facility  is  used 
for  a  purpose  for  which  the  Federal 
financial  assistance  is  extended  or  for 
another  purpose  involving  the  provision 
of  similar  services  or  benefits. 

(7)  Nothing  in  this  section  is  to  be 
construed  as  affecting  the  acquisition  of 
historic  sites  or  wilderness  areas. 

(c)  Programs  limited  by  Federal  law. 
The  exclusion  of  nonhandicapped 
persons  from  the  benefits  of  a  program 
limited  by  Federal  statute  or  Executive 
Order  to  handicapped  persons  or  the 
exclusion  of  a  specific  class  of 
handicapped  persons  fi'om  a  program 
limited  by  Federal  statute  or  Executive 
Order  to  a  different  class  of 
handicapped  persons  is  not  prohibited 
by  this  subpart. 

§  17.204  Assurances  required. 

(a)  Assurances.  An  applicant  for 
Federal  financial  assistance  for  a 
program  or  activity  shall  provide 
assurances,  in  accordance  with  0MB 
Circular  A-102,  that  the  program  will  be 
operated  in  compliance  with  this 
subpart.  An  applicant  may  incorporate 
these  assurances  by  reference  in 
subsequent  applications  to  the 
Department. 

(b)  Duration  of  obligation.  (1)  In  the 
case  of  Federal  financial  assistance 
extended  in  the  form  of  real  property  or 
to  provide  real  property  or  structures  on 
the  property,  the  assurance  will  obligate 
the  recipient  or,  in  the  case  of  a 
subsequent  transfer,  the  transferee,  for 
the  period  during  which  the  real 
property  or  structures  are  used  for  the 
purpose  for  which  Federal  financial 
assistance  is  extended  or  for  another 
purpose  involving  the  provision  of 
similar  services  or  benefits. 

(2)  In  the  case  of  Federal  financial 
assistance  extended  to  provide  personal 
property,  the  assurance  will  obligate  the 
recipient  for  the  period  during  which  it 
retains  ownership  or  possession  of  the 
property. 

(3)  In  all  other  cases  the  assurance 
will  obligate  the  recipient  for  the  period 
during  which  Federal  financial 
assistance  is  extended. 

(c)  Covenants.  (1)  Where  Federal 
financial  assistance  is  provided  in  the 
form  of  real  property  or  interest  in  the 
property  fi-om  the  Department,  the 
instrument  effecting  or  recording  this 
transfer  shall  contain  a  covenant 
running  with  the  land  to  assure 
nondiscrimination  for  the  period  during 
which  the  real  property  is  used  for  a 
purpose  for  which  the  Federal  financial 
assistance  is  extended  or  for  another 
purpose  involving  the  provision  of 
similar  services  or  benefits. 


(2)  Where  no  transfer  of  property  is 
involved  but  property  is  purchased  or 
improved  with  Federal  financial 
assistance,  the  recipient  shall  agree  to 
include  the  covenant  described  in 
paragraph  (c)(1)  of  this  section  in  the 
instrument  effecting  or  recording  any 
subsequent  transfer  of  the  property. 

(3)  Where  Federal  financial  assistance 
is  provided  in  the  form  of  real  property 
or  interest  in  the  property  from  the 
Department,  the  covenant  shall  unless 
prohibited  by  the  conveyance  authority, 
also  include  a  condition  coupled  with  a 
right  to  be  reserved  by  the  Department 
to  revert  title  to  the  property  in  the  event 
of  a  breach  of  the  covenant.  If  a 
transferee  of  real  property  proposes  to 
mortgage  or  otherwise  encumber  the 
real  property  as  security  for  financing 
construction  of  new,  or  improvement  of 
existing,  facilities  on  the  property  for  the 
purposes  for  which  the  property  was 
transferred,  the  Director  may,  upon 
request  of  the  transferee  and  if 
necessary  to  accomplish  such  financing 
and  upon  such  conditions  as  he  or  she 
deems  appropriate,  agree  to  forebear  the 
exercise  of  such  right  to  revert  title  for 
so  long  as  the  lien  of  such  mortgage  or 
other  encumbrance  remains  effective. 

(4)  Every  application  by  a  State  or  any 
agency  or  political  subdivision  of  a  State 
to  carry  out  a  program  involving 
continuing  Federal  financial  assistance 
shall  as  a  condition  to  its  approval  and 
the  extension  of  any  Federal  financial 
assistance  pursuant  to  the  application  (i) 
contain  or  be  accompanied  by  a 
statement  that  the  program  is  (or,  in  the 
case  of  a  new  program,  will  be) 
conducted  in  compliance  with  all 
requirements  imposed  by  or  pursuant  to 
this  subpart,  or  a  statement  of  the  extent 
to  which  it  is  not,  at  the  time  the 
statement  is  made,  so  conducted,  and 
(ii)  provide  or  be  accompanied  by 
provision  for  such  methods  of 
administration  for  the  program  as  are 
found  by  the  Secretary  or  his  designee 
to  give  reasonable  assurance  that  the 
applicant  and  all  recipients  of  Federal 
financial  assistance  under  such  program 
will  comply  with  all  requirements 
imposed  by  or  pursuant  to  this 
regulation,  including  methods  of 
administration  which  give  reasonable 
assurance  that  any  noncompliance 
indicated  in  the  statement  under 
subsection  (i)  of  this  subparagraph  will 
be  corrected 

§  17.205  Remedial  action,  voluntary 
action,  and  aed-evaluation. 

(a)  Remedial  action.  (1)  If  the  Director 
finds  that  a  recipient  has  discriminated 
against  persons  on  the  basis  of  handicap 
in  violation  of  Section  504  or  this 
subpart,  the  recipient  shall  take  such 


remedial  action  as  the  Director  deems 
necessary  to  overcome  the  efiects  of  the 
discrimination. 

(2)  Where  a  recipient  is  found  to  have 
discriminated  against  persons  on  the 
basis  of  handicap  in  violation  of  Section 
504  or  this  subpart  and  where  another 
recipient  exercises  control  over  the 
recipient  that  has  discriminated,  the 
Director,  where  appropriate,  may 
require  either  or  both  recipients  to  take 
remedial  action. 

(3)  The  Director  may,  where  necessary 
to  overcome  the  effects  of 
discrimination  in  violation  of  Section 
504  or  this  subpart,  require  a  recipient  to 
take  remedial  action  (i)  with  respect  to 
handicapped  persons  who  are  no  longer 
participants  in  the  recipient's  program 
but  who  were  participants  in  the 
program  when  such  discrimination 
occurred  or  (ii)  with  respect  to 
handicapped  persons  who  would  have 
been  participants  in  the  program  had  the 
discrimination  not  occurred. 

(b)  Voluntary  action.  A  recipient  may 
take  steps,  in  addition  to  any  action  that 
is  required  by  this  subpart,  to  overcome 
the  effects  of  conditions  that  resulted  in 
limited  participation  in  the  recipient’s 
program  or  activity  by  qualified 
handicapped  persons. 

(c)  Self-evaluation.  (1)  A  recipient 
shall,  within  one  year  of  the  effective 
date  of  this  subpart:  (i)  Evaluate,  with 
the  assistance  of  interested  persons, 
including  handicapped  persons  or 
organizations  representing  handicapped 
persons,  its  current  policies  and 
practices  and  the  effects  thereof  that  do 
not  or  may  not  meet  the  requirements  of 
this  subpart; 

(ii)  Modify,  after  consultation  with 
interested  persons,  including 
handicapped  persons  or  organizations 
representing  handicapped  persons,  any 
policies  and  practices  that  do  not  meet 
the  requirements  of  this  subpart;  and 

(iii)  Take,  after  consultation  with 
interested  persons,  including 
handicapped  persons,  appropriate 
remedial  steps  to  eliminate  the  effects  of 
any  discrimination  that  resulted  from 
adherence  to  these  policies  and 
practices. 

(2)  A  recipient  that  employs  fifteen  or 
more  full-time  persons  shall,  for  at  least 
three  years  following  completion  of  the 
evaluation  required  under  paragraph 
(c)(1)  of  this  section,  maintain  on  file, 
make  available  for  public  inspection, 
and  provide  to  the  Director  upon 
request;  (i)  a  list  of  the  interested 
persons  consulted,  (ii)  a  description  of 
areas  examined  and  any  problems 
identified,  and  (iii)  a  description  of  any 
modifications  made  and  of  any  remedial 
steps  taken. 
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§  17.206  Designation  of  responsible 
employee  and  adoption  of  grievance 
procedures. 

(a)  Designation  of  responsible 
employee.  A  recipient  that  employs 
fifteen  or  more  full-time  persons  shall 
designate  at  least  one  person  to 
coordinate  its  efforts  to  comply  with  this 
subpart. 

(b)  Adoption  of  grievance  procedures. 
A  recipient  that  employs  fifteen  or  more 
full-time  persons  shall  adopt  grievance 
procedures  that  incorporate  appropriate 
due  process  standards  and  that  provide 
for  the  prompt  and  equitable  resolution 
of  complaints  alleging  any  action 
prohibited  by  this  subpart.  Such 
procedures  need  not  be  established  with 
respect  to  complaints  fi*om  applicants 
for  employment  or  from  applicants  for 
admission  to  post-secondary 
educational  institutions. 

S  17.207  Notification. 

(a)  A  recipient  that  employs  fifteen  or 
more  full-time  persons  shall  take 
appropirate  initial  and  continuing  steps 
to  notify  participants,  beneficiaries, 
applicants,  and  employees,  including 
those  with  impaired  vision  or  hearing, 
the  mentally  retarded,  the  learning 
disabled,  and  any  other  disability  that 
impairs  the  communication  process,  and 
unions  or  professional  organizations 
holding  collective  bargaining  or 
professsional  agreements  with  the 
recipient,  that  it  does  not  discriminate 
on  the  basis  of  handicap  in  violation  of 
Section  504  and  this  subpart.  The 
notification  shall  state,  where 
appropriate,  that  the  recipient  does  not 
discriminate  in  admission  or  access  to. 
or  treatment  or  employment  in.  its 
programs  and  activities.  The  notification 
shall  also  include  an  identification  of  the 
responsible  employee  designated 
pursuant  to  §  17.206(a).  A  recipient  shall 
make  the  initial  notification  required  by 
this  paragraph  within  90  days  of  the 
effective  date  of  this  subpart.  Methods 
of  initial  and  continuing  notification 
may  include  the  posting  of  notices, 
publications  in  newpapers  and 
magazines,  placement  of  notices  in 
recipients’  publications,  and  distribution 
of  memoranda  or  other  written 
communications. 

(b)  If  a  recipient  publishes  or  uses 
recruitment  materials  or  publications 
containing  general  information  that  it 
makes  available  to  participants, 
beneficiaries,  applicants,  or  employees, 
it  shall  include  in  those  materials  or 
publications  a  statement  of  the  policy 
decribed  in  paragraph  (a)  of  this  section. 
A  recipient  may  meet  the  requirement  of 
this  paragraph  either  by  including 
appropriate  inserts  in  existing  materials 
and  publications  or  by  revising  and 


reprinting  the  materials  and 
publications. 

S  17.208  Administrative  requirements  for 
small  recipients. 

The  Director  may  require  any 
recipient  with  fewer  than  fifteen  full¬ 
time  employees,  or  any  class  of  such 
recipients,  to  comply  with  S  §  17.206  and 
17.207,  in  whole  or  in  part,  when  the 
Director  finds  a  violation  of  this  subpart 
or  finds  that  such  compliance  will  not 
significantly  impair  the  ability  of  the 
recipient  or  class  of  recipients  to 
provide  benefits  or  services. 

S  17.209  Effect  of  State  or  local  law  or 
other  requirements  and  effect  of 
employment  opportunities. 

(a)  The  obligation  to  comply  with  this 
subpart  is  not  obviated  or  alleviated  by 
the  existence  of  any  State  or  local  law 
or  other  requirement  that,  on  the  basis 
of  handicap,  imposes  prohibitions  or 
limits  upon  the  eligibility  of  qualified 
handicapped  persons  to  receive  services 
or  to  practice  any  occupation  or 
profession. 

(b)  The  obligation  to  comply  with  this 
subpart  is  not  obviated  or  alleviated 
because  employment  opportunities  in 
any  occupation  or  profession  are  or  may 
be  more  limited  for  handicapped 
persons  than  for  nonhandicapped 
persons. 

§  17.210  Employment  practices. 

(a)  General.  (1)  No  qualified 
handicapped  person  shall,  on  the  basis 
of  handicap,  be  subjected  to 
discrimination  in  employment  under  any 
program  or  activity. 

(2)  A  recipient  that  receives 
assistance  under  the  Education  of  the 
Handicapped  Act  shall  take  positive 
steps  to  employ  and  advance  in 
employment  qualified  handicapped 
persons  in  programs  assisted  under  the 
Act. 

(3)  A  recipient  shall  make  all 
decisions  concerning  employment  under 
any  program  or  activity  to  which  this 
subpart  applies  in  a  manner  which 
insures  that  discrimination  on  the  basis 
of  handicap  does  not  occur,  and  may  not 
limit,  segregate,  or  classify  applicants  or 
employees  in  any  way  that  adversely 
affects  their  opportunities  or  status 
because  of  handicap. 

(4)  A  recipient  may  not  participate  in 
a  contractual  or  other  relationship  that 
has  the  efiect  of  subjecting  qualified 
handicapped  applicants  or  employees  to 
discrimination  prohibited  by  this 
subpart.  The  relationships  referred  to  in 
this  subparagraph  include  relationships 
with  employment  and  referral  agencies, 
with  labor  unions,  with  organizations 
providing  or  administering  fringe 
benefits  to  employees  of  the  recipient. 


and  with  organizations  providing 
training  and  apprenticeship  programs. 

(b)  Specific  activities.  The  provisions 
of  this  subpart  apply  to:  (1)  Recruitment, 
advertising,  and  the  processing  of 
applications  for  employment; 

(2)  Hiring,  upgrading,  promotion, 
award  of  tenure,  demotion,  transfer, 
layoff,  termination,  right  of  return  from 
layoff,  and  rehiring; 

(3)  Rates  of  pay  or  any  other  form  of 
compensation  and  changes  in 
compensation; 

(4)  Job  assignments,  job 
classifications,  organizational 
structures,  position  descriptions,  lines  of 
progressions,  and  seniority  lists; 

(5)  Leaves  of  absence,  sick  leave,  or 
any  other  leave; 

(6)  Fringe  benefits  available  by  virtue 
of  employment,  whether  or  not 
administered  by  the  recipient; 

(7)  Selection  and  financial  support  for 
training,  including  apprenticeship, 
professional  meetings,  conferences,  and 
other  related  activities,  and  selection  for 
leaves  of  absence  to  pursue  training; 

(8)  Employer-sponsored  activities, 
including  social  or  recreation  programs; 
and 

(9)  Any  other  term,  condition,  or 
privilege  of  employment,  such  as 
granting  awards,  recognition  and/or 
monetary  recompense  for  money-saving 
suggestions  or  superior  performance. 

(c)  A  recipient’s  obligation  to  comply 
with  this  subpart  is  not  affected  by  any 
inconsistent  term  of  any  collective 
bargaining  agreement  to  which  it  is  a 
party. 

§  17.21 1  Reasonable  accommodation. 

(a)  A  recipient  shall  make  reasonable 
accommodations  to  the  known  physical 
or  mental  limitations  of  an  otherwise 
qualified  handicapped  applicant  or 
employee  unless  Ae  recipient  can 
demonstrate  that  the  accommodations 
would  impose  an  undue  hardship  on  the 
operation  of  its  program. 

(b)  Reasonable  accommodations  may 
include:  (1)  making  facilities  used  by 
employees  readily  accessible  to  and 
usable  by  handicapped  persons,  and  (2) 
job  restructuring,  part-time  or  modified 
work  schedules,  acquisition  or 
modification  of  equipment  or  devices, 
the  provision  of  readers  or  interpreters, 
and  other  similar  actions.  This  list  is 
neither  all-inclusive  nor  meant  to 
suggest  that  employers  must  follow  all 
the  actions  listed. 

(c)  In  determining  whether  an 
acconunodation  would  impose  an  imdue 
hardship  on  the  operation  of  a 
recipient’s  program,  factors  to  be 
considered  include:  (1)  The  overall  size 
of  the  recipient’s  program  with  respect 
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to  number  of  employees,  number  and 
type  of  facilities,  and  size  of  budget; 

(2)  The  type  of  the  recipient’s 
operations,  including  the  composition 
and  structure  of  the  recipient’s 
workforce;  and 

(3)  The  nature  and  cost  of  the 
accommodation  needed. 

(d)  A  recipient  may  not  deny  any 
employment  opportunity  to  a  qualified 
handicapped  employee  or  applicant  if 
the  basis  for  denial  is  the  need  to  make 
reasonable  accommodation  to  the 
physical  or  mental  limitations  of  the 
employee  or  applicant. 

§  17.212  Employment  criteria. 

(a)  A  recipient  may  not  make  use  of 
any  employment  test  or  other  selection 
criterion  that  screens  out  or  tends  to 
screen  out  handicapped  persons  or  any 
class  of  handicapped  persons  unless  it 
can  be  demonstrated  to  the  Director  that 
the  (1)  test  score  or  other  selection 
criterion,  as  used  by  the  recipient,  is 
shown  to  be  job-related  for  the  position 
in  question,  and  (2)  alternative  job- 
related  tests  or  criteria  that  do  not 
screen  out  or  tend  to  screen  out  as  many 
handicapped  persons  are  not  shown  by 
the  Director  to  be  available. 

(b)  A  recipient  shall  select  and 
administer  tests  concerning  employment 
so  as  best  to  ensure  that,  when 
administered  to  an  applicant  or 
employee  who  has  a  handicap  that 
impairs  sensory,  manual,  or  speaking 
skills  the  test  results  accurately  reflect 
the  applicant's  or  employee’s  job  skills, 
aptitude,  or  whatever  other  factor  the 
test  purports  to  measure,  rather  than 
reflecting  the  applicant’s  or  employee’s 
impaired  sensory,  manual,  or  speaking 
skills  (except  where  those  skills  are  the 
factors  that  the  test  purports  to 
measure). 

(c)  All  job  qualifications  must  be 
shown  to  be  directly  related  to  the  job  in 
question. 

§  17.213  Pre-employment  inquiries. 

(a)  Except  as  provided  in  paragraphs 

(b)  and  (c)  of  this  section,  a  recipient 
may  not  conduct  a  pre-employment 
medical  examination  nor  make  a  pre¬ 
employment  inquiry  as  to  whether  the 
applicant  is  a  handicapped  person  or  as 
to  the  nature  or  severity  of  a  handicap. 

A  recipient  may,  however,  make  a  pre¬ 
employment  inquiry  into  an  applicant's 
ability  to  perform  job-related  functions. 

(b)  When  a  recipient  is  taking 
remedial  action  to  correct  the  effects  of 
past  discrimination  pursuant  to 

§  17.205(a],  when  a  recipient  is  taking 
voluntary  action  to  overcome  the  effects 
of  conditions  that  resulted  in  limited 
participation  in  its  Federally  assisted 
program  or  activity  pursuant  to 


§  17.205(b],  or  when  a  recipient  is  taking 
affirmative  action  pursuant  to  Section 
503  of  the  Act,  the  recipient  may  invite 
applicants  for  employment  to  indicate 
whether  and  to  what  extent  they  are 
handicapped,  provided  that:  (1)  The 
recipient  states  clearly  on  any  written 
questionnaire  used  for  this  purpose,  or 
makes  clear  orally  if  no  written 
questionnaire  is  used,  that  the 
information  requested  is  intended  for 
use  solely  in  connection  with  its 
remedial  action  obligations  or  its 
voluntary  or  affirmative  action  efforts; 
and 

(2)  The  recipient  states  clearly  that  the 
information  is  being  requested  on  a 
voluntary  basis,  that  it  will  be  kept 
confidential  as  provided  in  paragraph 

(d)  of  this  section,  that  refusal  to  provide 
it  will  not  subject  the  applicant  or 
employee  to  any  adverse  treatment,  and 
that  it  will  be  used  only  in  accordance 
with  this  subpart. 

(3)  The  recipient  must  communicate 
with  the  applicant  in  a  manner  that  will 
insure  that  the  applicant  understands 
clearly  the  reasons  for  the  recipient’s 
questions. 

(c)  Nothing  in  this  section  shall 
prohibit  a  recipient  firom  conditioning  an 
offer  of  employment  on  the  results  of  a 
medical  examination  conducted  prior  to 
the  employee’s  entrance  on  duty, 
provided  that:  (1)  all  entering  employees 
are  subjected  to  such  an  examination 
regardless  of  handicap,  and  (2)  the 
results  of  such  an  examination  are  used 
only  in  accordanoe  with  the 
requirements  of  this  subpart. 

(d)  Information  obtained  in 
accordance  with  this  section  as  to  the 
medical  condition  or  history  of  the 
applicant  shall  be  collected  and 
maintained  on  separate  forms  that  shall 
be  accorded  confidentiality  as  medical 
records,  except  that:  (1)  Supervisors  and 
managers  may  be  informed  regarding 
restrictions  on  the  work  or  duties  of 
handicapped  persons  and  regarding 
necessary  accommodations; 

(2)  First  aid  and  safety  personnel  may 
be  informed,  where  appropriate,  if  the 
condition  might  require  emergency 
treatment; 

(3)  Government  officials  investigating 
compliance  with  the  Act  shall  be 
provided  relevant  information  upon 
request 

§§17.214-17.215  [Reserved] 

§  17.216  Program  accessibility. 

No  qualified  handicapped  person 
shall,  because  a  recipient’s  facilities  are 
inaccessible  to  or  unusable  by 
handicapped  persons,  be  denied  the 
benefits  of,  be  excluded  from 
participation  in,  or  otherwise  be 


subjected  to  discrimination  under  any 
program  or  activity. 

§  17.217  Existing  facilities. 

(a)  Program  accessibility.  A  recipient 
shall  operate  each  program  or  activity 
so  that  the  program  or  activity,  when 
viewed  in  its  entirety,  is  readily 
accessible  to  and  usable  by 
handicapped  persons.  This  paragraph 
does  not  require  a  recipient  to  make 
each  of  its  existing  facilities  or  every 
part  of  a  facility  accessible  to  and 
usable  by  hancQcapped  persons. 

(b)  Methods.  A  recipient  may  comply 
with  the  requirements  of  paragraph  (a) 
of  this  section  through  such  means  as 
redesigning  of  equipment,  reassignment 
of  classes  or  other  services  to  accessible 
buildings,  assignment  of  aides  to 
beneficiaries,  delivery  of  services  at 
alternate  accessible  sites,  alterations  of 
existing  facilities  and  construction  of 
new  facilities  in  conformance  with  the 
requirements  of  §  17.218,  or  any  other 
methods  that  result  in  making  its 
program  or  activity  accessible  to 
handicapped  person.  A  recipient  in  not 
required  to  make  structural  changes  in 
existing  facilities  where  other  methods 
are  effective  in  achieving  compliance 
with  paragraph  (a)  of  this  section.  In 
choosing  among  available  methods  for 
meeting  the  requirement  of  paragraph 
(a)  of  this  section,  a  recipient  shall  give 
priority  to  those  methods  that  offer 
programs  and  activities  to  handicapped 
persons  in  the  most  integrated  setting 
appropriate. 

(cj  Small  recipients.  If  a  recipient  with 
fewer  than  fifteen  employees  that 
provides  services  finds,  after 
consultation  with  a  handicapped  person 
seeking  its  services,  that  there  is  no 
method  of  complying  with  paragraph  (a) 
of  this  section  other  than  making  a 
significant  alteration  in  its  existing 
facilities,  the  recipient  may,  as  an 
alternative,  refer  the  handicapped 
person  to  other  providers  of  those 
services  whose  facilities  are  accessible. 

(d)  Time  period.  A  recipient  shall 
comply  with  the  requirement  of 
paragraph  (a)  of  this  section  within  sixty 
days  of  the  effective  date  of  this  subpart 
except  that  where  structural  changes  in 
facilities  are  necessary,  such  changes 
shall  be  made  within  three  years  of  the 
effective  date  of  this  subpart,  but  in  any 
event  as  expeditiously  as  possible. 

(e)  Transition  plan.  In  the  event  that 
structural  changes  to  facilities  are 
necessary  to  meet  the  requirement  of 
paragraph  (a)  of  this  section  a  recipient 
shall  develop,  within  six  months  of  the 
effective  date  of  this  subpart,  a 
transition  plan  setting  forth  the  steps 
necessary  to  complete  such  changes. 

The  plan  shall  be  developed  with  the 
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assistance  of  interested  persons, 
including  handicapped  persons  or 
organizations  representing  handicapped 
persons.  A  copy  of  the  transition  plan 
shall  be  made  available  for  public 
inspection.  The  plan  shall,  at  a 
minimum:  (1)  Identify  physical  obstacles 
in  the  recipient’s  facilities  that  limit  the 
accessibility  of  its  program  or  activity  to 
handicapped  persons: 

(2)  Describe  in  detail  the  methods  that 
will  be  used  to  make  the  facilities 
accessible  and  usable; 

(3]  Specify  the  schedule  for  taking  the 
steps  necessary  to  achieve  full  program 
accessibility  and,  if  the  time  period  of 
the  transition  plan  is  longer  than  one 
year,  identify  steps  that  will  be  taken 
during  each  year  of  the  transition 
period;  and  (4)  Indicate  the  person 
responsible  for  implementation  of  the 
plan. 

(f)  Notice.  The  recipient  shall  adopt 
and  implement  procedures  to  insure  that 
interested  persons,  including  persons 
with  impaired  vision  or  hearing,  can 
obtain  information  as  to  the  existence 
and  location  of  services,  activities,  and 
facilities  that  are  accessible  to  and 
usable  by  handicapped  persons. 

§  17.218  New  construction. 

(a)  Design  and  construction.  Each 
facility  or  part  of  a  facility  constructed 
by,  on  behalf  of.  or  for  the  use  of  a 
recipient  shall  be  designed  and 
constructed  in  such  manner  that  the 
facility  or  part  of  the  facility  is  readily 
accessible  to  and  usable  by 
handicapped  persons,  if  the  construction 
was  commenced  after  the  effective  date 
of  this  subpart.  The  accessibility  criteria 
set  forth  in  this  section  is  required  only 
under  Section  504.  Recipients  have  been 
required  to  meet  accessibility  criteria  set 
forth  in  the  Architectural  Barriers  Act  of 
1968,  (Pub.  L  90-480),  imder  that  act. 

(b j  Alteration.  Each  facility  or  part  of 
a  facility  which  is  altered  by,  on  behalf 
of,  or  for  the  use  of  a  recipient  after  the 
effective  date  of  this  subpart,  in  a 
manner  that  affects  or  could  affect  the 
usability  of  the  extent  feasible,  be 
altered  in  such  manner  that  the  altered 
portion  of  the  facility  is  readily 
accessible  to  and  usable  by 
handicapped  persons. 

(c)  Any  departure  from  compliance 
accessibility  standards,  Le.  waivers/ 
modiHcations,  must  be  applied  for  by 
the  head  of  an  agency  on  a  case-by-case  - 
basis  to  the  head  of  the  ATBCB. 

(d)  Technical  Assistance.  The  ATBCB 
is  designated  as  primary  resource  for 
technical  assistance,  as  well  as  for 
interpretation  of  American  National 
Standards  Institute  standards  and  their 
equivalent  in  the  interest  of  government- 
wide  consistency. 


§17.219  [Reserved] 

§  17.220  Education  programs. 

This  subpart  applies  to  preschool, 
elementary,  secondary,  and  adult 
education  programs  and  activities  that 
receive  or  benefit  fi:om  Federal  financial 
assistance,  and  to  recipients  that 
operate,  or  that  receive  or  benefit  from 
the  Federal  financial  assistance  for  the 
operation  of  such  programs  or  activities. 

§§  17.221-17.222  [Reserved] 

§  17.223  Location  and  notification. 

A  recipient  that  operates  a  public 
elementary  or  secondary  education 
program  shall  annually: 

(a)  Undertake  to  identify  and  locate 
every  qualified  handicapped  person 
residing  in  the  recipient’s  jurisdiction 
who  is  not  receiving  a  public  education: 
and 

(b)  Take  appropriate  steps  to  notify 
handicapped  persons  and  their  parents 
or  guarclians  in  the  appropriate  native 
language  of  the  recipient’s  duty  under 
this  subpart. 

§  17.224  Free  appropriate  public 
education. 

(a)  General.  A  recipient  that  operates 
a  public  elementary  or  secondary 
education  program  shall  provide  a  fi'ee 
appropriate  public  education  to  each 
qualified  handicapped  person  who  is  in 
the  recipient’s  jurisdiction,  regardless  of 
the  nature  or  severity  of  the  person’s 
handicap. 

(b)  Appropriate  education.  (1)  For  the 
purpose  of  this  subpart,  the  provision  of 
an  appropriate  education  is  the 
provision  of  regular  or  special  education 
and  related  aids  and  services  that  (i)  are 
designed  to  meet  individual  educational 
needs  of  handicapped  persons  as 
adequately  as  the  needs  of 
nonhandicapped  persons  are  met  and 
(ii)  are  based  upon  adherence  to 
procedures  that  satisfy  the  requirements 
of  §§17.225  and  17.227. 

(2)  Implementation  of  an 
in^vidualized  education  program 
developed  in  accordance  with  the 
Education  of  the  Handicapped  Act  is 
one  means  of  meeting  the  standard 
established  in  paragraph  (b)(l](i)  of  this 
section. 

(3)  A  recipient  may  place  a 
handicapped  person  in  or  refer  such 
person  to  a  program  other  than  the  one 
that  it  operates  as  its  means  of  carrying 
out  the  sequirements  of  this  subpart.  If 
so,  the  recipient  remains  responsible  for 
ensuring  that  the  requirements  of  this 
subpart  are  met  with  respect  to  any 
handicapped  person  so  placed  or 
referred. 

(c)  Free  education.  (1)  General.  For 
the  purpose  of  this  section,  the  provision 


of  a  free  education  is  the  provision  of 
educational  and  related  services  without 
cost  to  the  handicapped  person  or  to  his 
or  her  parents  or  guardian,  except  for 
those  fees  that  are  imposed  on 
nonhandicapped  persons  or  their 
parents  or  guardian.  It  may  consist 
either  of  the  provision  of  free  services 
or,  if  a  recipient  places  a  handicapped 
person  in  or  refers  such  person  to  a 
program  not  operated  by  the  recipient  as 
its  means  of  carrying  out  the 
requirements  of  this  subpart,  of  payment 
for  the  costs  of  the  program.  Funds 
available  from  any  public  or  private 
agency  may  be  used  to  meet  the 
requirements  of  this  subpart.  Nothing  in 
this  section  shall  be  construed  to  relieve 
an  insurer  or  similar  third  party  from  an 
otherwise  valid  obligation  to  provide  or 
pay  for  services  provided  to  a 
handicapped  person. 

(2)  Transportation.  If  a  recipient 
places  a  handicapped  person  in  or  refers 
such  person  to  a  program  not  operated 
by  the  recipient  as  its  means  of  carrying 
out  the  requirements  of  this  subpart,  the 
recipient  shall  insure  that  adequate 
transportation  to  and  from  the  program 
is  provided  at  no  greater  cost  than 
would  be  incurred  by  the  person  or  his 
or  her  parents  or  guardian  if  the  person 
were  placed  in  the  program  operated  by 
the  recipient. 

(3)  Residential  placement.  If 
placement  in  a  public  or  private 
residential  program  is  necessary  to 
provide  a  free  appropriate  public 
education  to  a  handicapped  person 
because  of  his  or  her  handicap,  the 
program,  including  nonmedical  care  and 
room  and  board,  shall  be  provided  at  no 
cost  to  the  person  or  his  or  her  parents 
or  guardian. 

(4)  Placement  of  handicapped  persons 
by  parents.  If  a  recipient  has  made 
available,  in  conformance  with  the 
requirements  of  this  section  and 

§  17.225,  a  free  appropriate  public 
education  to  a  handicapped  person,  and 
the  person’s  parents  or  guardian  choose 
to  place  the  person  in  a  private  school, 
the  recipient  is  not  required  to  pay  for 
the  person’s  education  in  the  private 
school.  Disagreements  between  a  parent 
or  guardian  and  a  recipient  regarding 
whether  the  recipient  has  made  such  a 
program  available,  or  otherwise 
regarding  the  question  of  financial 
responsibility,  are  subject  to  the  due 
process  procedures  of  §  17.227. 

(d)  Compliance.  A  recipient  may  not 
exclude  any  qualified  handicapped 
person  from  a  public  elementary  or 
secondary  education  after  the  effective 
date  of  this  subpart.  A  recipient  that  is 
not,  on  the  effective  date  of  this 
regulation,  in  full  compliance  with  the 
other  requirements  of  the  preceding 
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paragraphs  of  this  section  shall  meet 
such  requirements  at  the'  earliest 
practicable  time  and  in  no  event  later 
than  one  year  after  the  effective  date  of 
this  subpart. 

§  17.225  Educational  setting. 

(a)  Academic  setting.  A  recipient  shall 
educate,  or  shall  provide  for  the 
education  of,  each  qualified 
handicapped  person  in  its  jurisdiction 
with  persons  who  are  not  handicapped 
to  the  maximum  extent  appropriate  to 
the  needs  of  the  handicapped  person.  A 
recipient  shall  place  a  handicapped 
person  in  the  regular  educational 
enviroiunent  operated  by  the  recipient 
unless  it  is  demonstrated  by  the 
recipient  that  the  education  of  the 
person  in  the  regular  environment  with 
the  use  of  supplementary  aids  and 
services  cannot  be  achieved 
satisfactorily.  Whenever  a  recipient 
places  a  person  in  a  setting  other  than 
the  regular  educational  environment 
pursuant  to  this  paragraph,  it  shall  take 
into  account  the  proximity  of  the 
alternate  setting  to  the  person’s  home. 

(b)  Nonacademic  settings.  In 
providing  or  arranging  for  the  provision 
of  nonacademic  and  extracurricular 
services  and  activities,  including  meals, 
recess  periods,  and  the  services  and 
activities  set  forth  in  §  17.228(a)(2],  a 
recipient  shall  insure  that  handicapped 
persons  participate  with 
nonhandicapped  persons  in  such 
activities  and  services  to  the  maximum 
extent  appropriate  to  the  needs  of  the 
handicapped  person  in  question. 

(c)  Comparable  facilities.  If  a 
recipient,  in  compliance  with  paragraph 

(a)  of  this  section,  operates  a  facility 
that  is  identifiable  as  being  for 
handicapped  persons,  the  recipient  shall 
insure  that  the  facility  and  the  services 
and  activities  provided  therein  are 
comparable  to  the  other  facilities, 
services,  and  activities  of  the  recipient 

§  17.226  Evaluation  and  placement 

(a)  Preplacement  evaluation.  A 
recipient  that  operates  a  public 
elementary  or  secondary  education 
program  shall  conduct  an  evaluation  in 
the  appropriate  native  language  in 
accordance  with  the  requirements  of 
paragraph  (b)  of  this  section  of  any 
person  who,  because  of  handicap,  needs 
or  is  believed  to  need  special  education 
or  related  services  before  taking  any 
action  with  respect  to  the  initial 
placement  of  the  person  in  a  regular  or 
special  education  program  and  any 
subsequent  significant  change  in 
placement. 

(b)  Evaluation  procedures.  A  recipient 
shall  establish  standards  and 
procedures  for  the  evaluation  and 


placement  of  persons  who,  because  of 
handicap,  need  or  are  believed  to  need 
special  education  or  related  services 
which  insure  that: 

(1)  Tests  and  other  evaluation 
materials  have  been  validated  for  the 
specific  purpose  for  which  they  are  used 
and  are  administered  by  trained 
personnel  in  conformance  with  the 
instructions  provided  by  their  producer; 

(2)  Tests  and  other  evaluation 
materials  include  those  tailored  to 
assess  specific  areas  of  educational 
need  and  not  merely  those  which  are 
designed  to  provide  a  single  general 
intelligence  quotient;  and 

(3)  Tests  are  selected  and 
administered  so  as  best  to  insure  that, 
when  a  test  is  administered  to  a  student 
with  impaired  sensory,  manual,  or 
speaking  skills,  the  test  resiilts 
accurately  reflect  the  student’s  aptitude 
or  achievement  level  or  whatever  other 
factor  the  test  purports  to  measure, 
rather  than  reflecting  the  student’s 
impaired  sensory,  manual,  or  speaking 
skills  (except  where  those  skills  are  the 
factors  that  the  test  piuports  to 
measure). 

(c)  Placement  procedures.  In 
interpreting  evaluation  data  and  in 
making  placement  decisions,  a  recipient 
shall  (1)  draw  upon  information  from  a 
variety  of  sources,  including  aptitude 
and  achievement  tests,  teacher 
recommendations,  physical  condition, 
social  or  cultural  background,  and 
adaptive  behavior,  (2)  establish 
procedures  to  insure  that  information 
obtained  firom  all  such  sources  is 
documented  and  carefully  considered, 

(3)  insure  that  the  placement  decision  is 
made  by  a  group  of  persons,  including 
persons  knowledgeable  about  the  child, 
the  meaning  of  the  evaluation  data,  and 
the  placement  options,  and  (4)  insure 
that  the  placement  decision  is  made  in 
conformity  with  §  17.225. 

(d)  Reevaluation.  A  recipient  to  which 
this  section  applies  shall  establish 
procedures,  in  accordance  with 
paragraph  (b)  of  this  section,  for 
periodic  reevaluation  of  students  who 
have  been  provided  special  education 
and  related  services.  A  reevaluation 
procedure  consistent  with  the  Education 
for  the  Handicapped  Act  is  one  means 
of  meeting  this  requirement. 

§  17.227  Procedural  safeguards. 

A  recipient  that  operates  a  public 
elementary  or  secondary  education 
program  shall  establish  and  implement, 
with  respect  to  actions  regarding  the 
identification,  evaluation,  or  educational 
placement  of  persons  who,  because  of 
handicap,  need  or  are  believed  to  need 
special  instruction  or  related  services,  a 
system  of  procedural  safeguards  that 


includes  notice  in  the  appropriate  native 
language,  an  opportunity  for  the  parents 
or  guardian  of  the  person  to  examine 
relevant  records,  an  impartial  hearing 
with  opportunity  for  participation  by  the 
person’s  parents  or  guardian  and 
representation  by  counsel,  and  a  review 
procedure.  Compliance  with  the 
procedural  safeguards  of  Section  615  of 
the  Education  of  the  Handicapped  Act  is 
one  means  of  meeting  this  requirement. 

§  17.228  Nonacademic  services. 

(a)  General.  (1)  A  recipient  shall 
provide  nonacademic  and 
extracurricular  services  and  activities  in 
such  manner  as  is  necessary  to  afford 
handicapped  students  an  equal 
opportimity  for  participation  in  such 
services  and  activities. 

(2)  Nonacademic  and  extracurricular 
services  and  activities  may  include 
counseling  services,  physical 
recreational  athletics,  transportation, 
health  services,  recreational  activities, 
special  interest  groups  or  clubs 
sponsored  by  the  recipient,  referrals  to 
agencies  which  provide  assistance  in 
making  available  outside  employment. 

(b)  Counseling  services.  A  recipient 
that  provides  personal,  academic,  or 
vocational  counseling,  guidance,  or 
placement  services  to  its  students  shall 
provide  these  services  without 
discrimination  on  the  basis  of  handicap. 
The  recipient  shall  insure  that  qualified 
handicapped  students  are  not  counseled 
toward  more  restrictive  career 
objectives  than  are  nonhandicapped 
students  with  similar  interests  and 
abilities. 

(c)  Physical  education  and  athletics. 

(1)  In  providing  physical  education 
comses  and  afiiletics  and  similar 
programs  and  activities  to  any  of  its 
students,  a  recipient  may  not 
discriminate  on  the  basis  of  handicap.  A 
recipient  that  offers  physical  education 
courses  or  that  operates  or  sponsors 
interscholastic,  club,  or  intramural 
athletics  shall  provide  to  qualified 
handicapped  students  an  equal 
opportimity  for  participation  in  these 
activities. 

(2)  A  recipient  may  offer  to 
handicapped  students  physical 
education  and  athletic  activities  that  are 
separate  or  different  fi'om  those  offered 
to  nonhandicapped  students  only  if 
separation  or  ^fferentiation  is 
consistent  with  the  requirements  of  Sec. 
17.225  and  only  if  no  qualified 
handicapped  student  is  denied  the 
opportunity  to  compete  for  teams  or  to 
participate  in  courses  that  are  not 
separate  or  different. 
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§  17.229  Preschool  and  adult  education 
programs. 

A  recipient  that  operates  a  preschool 
education  or  day  care  program  or 
activity  or  an  adult  education  program 
or  activity  may  not,  on  the  basis  of 
handicap,  exclude  qualified 
handicapped  persons  from  the  program 
or  activity,  and  shall  take  into  account 
the  needs  of  such  persons  in  determining 
the  aid,  benefits,  or  services  to  be 
provided  under  the  program  or  activity. 

§  17.230  Private  education  programs. 

(a)  A  recipient  that  operates  a  private 
elementary  or  secondary  education 
program  may  not,  on  the  basis  of 
handicap,  exclude  a  qualified 
handicapped  person  fiom  such  program 
if  the  person  can  be  provided  an 
appropriate  education,  as  defined  in 

§  17.224(b)(1),  within  the  recipient’s 
program. 

(b)  A  recipient  to  which  this  section 
applies  may  not  charge  more  for  the 
provision  of  an  appropriate  education  to 
handicapped  persons  than  to 
nonhandicapped  persons  except  to  the 
extent  that  any  additional  charge  is 
justified  by  a  substantial  increase  in 
cost  to  the  recipient. 

(c)  A  recipient  to  which  this  section 
applies  that  operates  special  education 
programs  shall  operate  such  programs  in 
accordance  with  the  provisions  of 

§  §  17.226  and  17.227.  Each  recipient  to 
which  this  section  applies  is  subject  to 
the  provisions  of  §  17.225,  §  17.228,  and 
§  17.229. 

§  17.231  [Reserved] 

§  17.232  Post-secondary  education. 

1‘his  subpart  applies  to  post¬ 
secondary  education  programs  and 
activities,  including  post-secondary 
vocational  education  programs  and 
activities,  that  receive  or  benefit  fit>m 
Federal  financial  assistance  and  to 
recipients  that  operate,  or  that  receive 
or  benefit  from  Federal  fiancial 
assistance  for  the  operation  of  such 
programs  or  activities. 

§  17.233  Admissions  and  recruitment 

(a)  General.  Qualified  handicapped 
persons  may  not.  on  the  basis  of 
handicap,  be  denied  admission  or  be 
subjected  to  discrimination  in  admission 
or  recruitment  by  a  recipient 

(b)  Admissions.  In  administering  its 
admission  policies,  a  recipient: 

(1)  May  not  apply  limitations  upon  the 
number  or  proportion  of  handicapped 
persons  who  may  be  admitted; 

(2)  May  not  make  use  of  any  test  or 
criterion  for  admission  that  has  a 
disproportionate  adverse  effect  on 
handicapped  persons  or  any  class  of 
handicapped  persons  unless  (i)  the  test 


or  criterion,  as  used  by  the  recipient  has 
been  validated  as  predictor  of  success  in 
the  education  program  or  activity  in 
question  and  (ii)  alternate  tests  or 
criteria  that  have  a  less  disproportionate 
adverse  effect  are  not  shown  by  the 
Director  to  be  available; 

(3)  Shall  assure  itself  that  (i) 
admissions  tests  are  selected  and 
administered  so  as  best  to  insure  that, 
when  a  test  is  administered  to  an 
applicant  who  has  a  handicap  that 
impairs  sensory,  manual,  or  speaking 
skills,  the  test  results  accurately  reflect 
the  applicant’s  aptitude  or  achievement 
level  or  whatever  other  factor  the  test 
purports  to  measure,  rather  than 
reflecting  the  applicant’s  impaired 
sensory,  manual,  or  speaking  skills 
(except  where  those  skills  are  the 
factors  that  the  test  purports  to 
measure);  (ii)  admissions  tests  that  are 
designed  for  persons  with  impaired 
sensory,  manual,  or  speaking  skills  are 
offered  as  often  and  in  as  timely  a 
manner  as  are  other  admissions  tests; 
and  (iii)  admissions  tests  are 
administered  in  facilities  that,  on  the 
whole,  are  accessible  to  handicapped 
persons;  and 

(4)  Except  as  provided  in  paragraph 

(c)  of  this  section,  may  not  make 
preadmission  inquiry  as  to  whether  an 
applicant  for  admission  is  a 
handicapped  person  but.  after 
admission,  may  make  inquiries  on  a 
confidential  basis  as  to  handicaps  that 
may  require  accommodation. 

(c)  P^admission  inquiry  exception. 
When  a  recipient  is  taking  remedial 
action  to  correct  the  effect  of  past 
discrimination  pursuant  to  §  17.205(a)  or 
when  a, recipient  is  taking  voluntary 
action  to  overcome  the  effects  of 
conditions  that  resulted  in  limited 
participation  in  its  Federally  assisted 
program  or  activity  pursuant  to 
§  17.205(b),  the  recipient  may  invite 
applicants  for  admission  to  indicate 
whether  and  to  what  extent  they  are 
handicapped,  provided,  that: 

(1)  The  recipient  states  clearly  on  any 
written  questionnaire  used  for  this 
purpose,  or  makes  clear  orally  if  no 
written  questionnaire  is  used,  that  the 
information  requested  is  intended  for 
use  solely  in  connection  with  its 
remedial  action  obligations  or  its 
volimtary  action  efforts;  and 

(2)  The  recipient  states  clearly  that  the 
information  is  being  requested  on  a 
volimtary  basis,  that  it  will  be  kept 
confidential,  that  refusal  to  provide  it 
will  not  subject  the  applicant  to  any 
adverse  treatment,  and  that  it  will  be 
used  only  in  accordance  with  this 
subpart. 

(3)  The  recipient  must  communicate 
with  the  applicant  in  a  manner  that  will 


insme  that  the  applicant  understands 
clearly  the  reasons  for  the  recipient’s 
questions. 

(d)  Validity  studies.  For  the  purpose 
of  paragraph  (b)(2)  of  this  section,  a 
recipient  may  base  prediction  equations 
on  ^t  year  grades,  but  shall  conduct 
periodic  validity  studies  against  the 
criterion  of  overall  success  in  the 
education  program  or  activity  in 
question  in  order  to  monitor  the  general 
validity  of  the  test  scores. 

S  17.234  Treatment  of  students. 

(a)  No  qualified  handicapped  student 
shall,  on  the  basis  of  handicap,  be 
excluded  fi'om  participation  in,  be 
denied  the  benefits  of,  or  otherwise  be 
subjected  to  discrimination  under  any 
academic,  research,  occupational 
training,  housing,  health,  insurance, 
counseling,  financial  aid,  physical 
education,  athletics,  recreation, 
transportation,  other  extracurricular,  or 
other  postsecondary  education  program 
or  activity  to  which  this  subpart  applies. 

(b)  A  recipient  that  considers 
participation  by  students  in  education 
programs  or  activities  not  operated 
wholly  by  the  recipient  as  part  of,  or 
equivalent  to.  an  education  program  or 
activity  operated  by  the  recipient  shall 
assure  itself  that  the  other  education 
program  or  activity,  as  a  whole, 
provides  an  equal  opportunity  for  the 
participation  of  qualified  handicapped 
persons. 

(c)  A  recipient  may  not,  on  the  basis 
of  handicap,  exclude  any  qualified 
handicapped  student  fi'om  any  course, 
course  of  study,  or  other  part  of  its 
education  program  or  activity. 

(d)  A  recipient  shall  operate  its 
programs  and  activities  in  the  most 
integrated  setting  appropriate. 

§  17.235  Academic  adjustments. 

(a)  Academic  requirements.  A 
recipient  shall  make  such  modifications 
to  its  academic  requirements  as 
necessary  to  insure  that  such 
requirements  do  not  discriminate  or 
have  the  effect  of  discriminating,  on  the 
basis  of  handicap,  against  a  quaffed 
handicapped  applicant  or  student. 
Academic  requirements  that  the 
recipient  can  demonstrate  are  essential 
to  the  program  of  instruction  being 
pursued  by  such  student,  or  to  any 
directly  related  licensing  requirement, 
will  not  be  regarded  as  discriminatory 
within  the  meaning  of  this  section. 
Modifications  may  include  changes  in 
the  length  of  time  permitted  for  the 
completion  of  degree  requirements, 
substitution  of  specific  courses  required 
for  the  completion  of  degree 
requirements,  and  adaptation  of  the 
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manner  in  which  specific  courses  are 
conducted. 

(b)  Other  rules.  A  recipient  may  not 
impose  upon  handicapped  students 
other  rules,  such  as  the  prohibition  of 
tape  recorders  in  classrooms,  or  of  guide 
dogs  in  campus  buildings,  that  have  the 
effect  of  limiting  the  participation  of 
handicapped  students  in  the  recipient’s 
education  program  or  activity. 

(c)  Course  examinations.  In  its  course 
examinations  or  other  procedures  for 
evaluating  students’  academic 
achievement  in  its  program,  a  recipient 
shall  provide  such  methods  for 
evaluating  the  achievement  of  students 
who  have  a  handicap  that  impairs 
sensory,  manual,  or  speaking  skills  as 
will  best  insure  that  the  results  of  the 
evaluation  represent  the  student’s 
achievement  in  the  course,  rather  than 
reflecting  the  student’s  impaired 
sensory,  manual,  or  speaking  skills 
(except  where  such  skills  are  the  factors 
that  the  test  purports  to  measme). 

(d)  Auxiliary  aids.  (1)  A  recipient 
shall  take  such  steps  as  are  necessary  to 
insure  that  no  handicapped  student  is 
denied  the  benefits  of,  excluded  from 
participation  in,  or  otherwise  subjected 
to  discrimination  under  the  education 
program  or  activity  operated  by  the 
recipient  because  of  flie  absence  of 
educational  auxiliary  aids  for  students 
with  impaired  sensory,  manual,  or 
speaking  skills. 

(2)  Auxiliary  aids  may  include  taped 
texts,  interpreters  or  other  effective 
methods  of  making  orally  delivered 
materials  available  to  students  with 
hearing  impairments,  readers  in  libraries 
for  students  with  visual  impairments, 
classroom  equipment  adapted  for  use  by 
students  with  manual  impairments,  and 
other  similar  services  and  actions. 
Recipients  need  not  provide  attendants, 
individually  prescribed  devices,  readers 
for  personal  use  or  study,  or  other 
devices  or  services  of  a  personal  natiu*e. 

817.236  Housing 

(a)  Housing  provided  by  the  recipient. 
A  recipient  that  provides  housing  to  its 
nonhandicapped  students  shall  provide 
comparable,  convenient,  and  accessible 
housing  to  handicapped  students  at  the 
same  cost  as  to  others.  At  the  end  of  the 
transition  period  provided  for  in 

§  17.217,  such  housing  shall  be  available 
in  sufficient  quantity  and  variety  so  that 
the  scope  of  handicapped  students’ 
choice  of  living  accommodations  is,  as  a 
whole,  comparable  to  that  of 
nonhandicapped  students. 

(b)  Other  housing.  A  recipient  that 
assists  any  agency,  organization,  or 
person  in  making  housing  available  to 
any  of  its  students  shall  take  such  action 
as  may  be  necessary  to  assure  itself  that 


such  housing  is,  as  a  whole,  made 
available  in  a  manner  that  does  not 
result  in  discrimination  on  the  basis  of 
handicap. 

8 17.237  nnancial  and  employment 
assistance  to  students. 

(a)  Provisions  of  financial  assistance. 
(1)  In  providing  flnanclal  assistance  to 
qualified  handicapped  persons,  a 
recipient  to  which  this  subpart  applies 
may  not  (i),  on  the  basis  of  handicap, 
provide  less  assistance  than  is  provided 
to  nonhandicapped  persons,  limit 
eligibility  for  assistance,  or  otherwise 
discriminate  or  (ii)  assist  any  entity  or 
person  that  pro^des  assistance  to  any 
of  the  recipient’s  students  in  a  manner 
that  discriminates  against  qualified 
handicapped  persons  on  the  basis  of 
handicap. 

(2)  A  recipient  may  administer  or 
assist  in  the  administration  of 
scholarships,  fellowships,  or  other  forms 
of  financial  assistance  established  imder 
wills,  trusts,  bequests,  or  similar  legal 
instruments  that  require  awards  to  be 
made  on  the  basis  of  factors  that 
discriminate  or  have  the  effect  of 
discriminating  on  the  basis  of  handicap 
only  if  the  overall  effect  of  the  award  of 
scholarships,  fellowships,  and  other 
forms  of  financial  assistance  is  not 
discriminatory  on  the  basis  of  handicap. 

(b)  Assistance  in  making  available 
outside  employment.  A  recipient  that 
assists  any  agency,  organization,  or 
person  in  providing  employment 
opportunities  to  any  of  its  students  shall 
assure  itself  that  such  employment 
opportiinities,  as  a  whole,  are  made 
available  in  a  manner  that  would  not 
violate  this  subpart  if  they  were 
provided  by  the  recipient. 

(c)  Employment  of  students  by 
recipients.  A  recipient  that  employs  any 
of  its  students  may  not  do  so  in  a 
manner  that  violates  this  subpart. 

8 17.238  Nonacademic  aervicea. 

(a)  Physical  education  and  athletics. 

(1)  In  providing  physical  education 
courses  and  athletics  and  similar 
programs  and  activities  to  any  of  its 
students,  a  recipient  may  not 
discriminate  on  the  basis  of  handicap.  A 
recipient  that  offers  physical  education 
courses  or  that  operates  or  sponsors 
interscholastic,  club,  or  intramural 
athletics  shall  provide  to  qualified 
handicapped  students  an  equal 
opportunity  for  participation  in  these 
activities. 

(2)  A  recipient  may  offer  to 
handicapped  students  physical 
education  and  athletic  activities  that  are 
separate  or  different  only  if  separation 
or  differentiation  is  consistent  with  the 
requirements  of  §  17.234(d]  and  only  if 


no  qualified  handicapped  student  is 
denied  the  opportunity  to  compete  for 
teams  or  to  participate  in  courses  that 
are  not  separate  or  different 

(b)  Counseling  and  placement 
services.  A  recipient  that  provides 
personal,  academic,  or  vocational 
counseling,  guidance,  or  placement 
services  to  its  students  shall  provide 
these  services  without  discrimination  on 
the  basis  of  handicap.  The  recipient 
shall  insure  that  qualified  handicapped 
students  are  not  counseled  toward  more 
restrictive  career  objectives  than  are 
nonhandicapped  students  with  similar 
interests  and  abilities.  This  requirement 
does  not  preclude  a  recipient  from 
providing  factual  information  about 
licensing  and  certification  requirements 
that  may  present  obstacles  to 
handicapped  persons  in  their  pursuit  of 
particular  careers. 

(c)  Social  organizations.  A  recipient 
that  provides  significant  assistance  to 
fraternities,  sororities,  or  similar 
organizations  shall  assure  itself  that  the 
membership  practices  of  such 
organizations  do  not  permit 
discrimination  otherwise  prohibited  by 
this  subpart 

8817.239-17.249  [Reserved] 

8 17.250  Health,  welfare,  and  social 
services. 

This  subpart  applies  to  health, 
welfare,  and  other  social  service 
programs  and  activities  that  receive  or 
benefit  from  Federal  financial  assistance 
and  to  recipients  that  operate,  or  that 
receive  or  benefit  from  Federal  financial 
assistance  for  the  operation  of  such 
programs  or  activities. 

(a)  General.  In  providing  health, 
welfare,  or  other  social  services  or 
benefits,  a  recipient  may  not.  on  the 
basis  of  handicap: 

(1)  Deny  a  qualified  handicapped 
person  these  benefits  or  services; 

(2)  Afford  a  qualified  handicapped 
person  an  opporhmity  to  receive 
benefits  or  services  that  is  not  equal  to 
that  offered  nonhandicapped  persons; 

(3)  Provide  a  qualified  handicapped 
person  with  benefits  or  services  that  are 
not  as  effective,  as  defined  in 

8  17.203(b),  as  the  benefits  or  services 
provided  to  others; 

(4)  Provide  benefits  or  services  in  a 
manner  that  limits  or  has  the  effect  of 
limiting  the  participation  of  qualified 
handicapped  persons;  or 

(5)  Provide  different  or  separate 
benefits  or  services  to  handicapped 
persons  except  where  necessary  to 
provide  qualified  handicapped  persons 
with  benefits  and  services  that  are  as 
effective  as  those  provided  to  others. 
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(b)  Notice.  A  recipient  that  provides 
notice  concerning  beneHts  or  services, 
or  written  material  concerning  waivers 
of  rights  or  consent  to  treatment,  shall 
take  such  steps  as  are  necessary  to 
insure  that  qualihed  handicapped 
persons,  including  those  with  impaired 
sensory  or  speaking  skills,  are  not 
denied  effective  notice  because  of  their 
handicap. 

(c)  Emergency  treatment  for  the 
hearing  impaired.  A  recipient  hospital 
that  provides  health  services  or  benefits 
shall  establish  a  procedure  for  effective 
communication  with  persons  with 
impaired  hearing  for  the  purpose  of 
providing  emergency  health  care. 

(d)  Auxiliary  aids.  (1)  A  recipient  that 
employs  fifteen  or  more  persons  shall 
provide  appropriate  auxiliary  aids  to 
persons  with  impaired  sensory,  manual, 
or  speaking  skills,  where  necessary  to 
afford  such  persons  an  equal 
opportunity  to  benefit  from  the  service 
in  question. 

(2)  The  Director  may  require 
recipients  with  fewer  than  fifteen 
employees  to  provide  auxiliary  aids 
where  the  provision  of  aids  would  not 
significantly  impair  the  ability  of  the 
recipient  to  provide  its  benefits  or 
services. 

(3)  For  the  purpose  of  this  paragraph, 
auxiliary  aids  may  include  brailled  and 
taped  material,  interpreters,  visual  aids, 
and  other  aids  for  persons  with  impaired 
hearing  or  vision. 

§  17.251  Drug  and  alcohol  addicts. 

A  recipient  that  operates  a  general 
hospital  or  outpatient  facility  may  not 
discriminate  in  admission  or  treatment 
against  a  drug  or  alcohol  abuser  or 
addict  who  is  suffering  from  a  medical 
condition,  because  of  the  person’s  drug 
or  alcohol  abuse  or  addiction. 

§  17.252  Education  of  institutionalized 
persons. 

A  recipient  that  operates  or 
supervises  a  program  or  activity  for 
persons  who  are  institutionalized 
because  of  handicap  shall  insure  that 
each  qualified  handicapped  person,  as 
defined  in  §  17.202(d](2],  in  its  program 
or  activity  is  provided  an  appropriate 
education,  as  defined  in  §  17.224(b). 
Nothing  in  this  section  shall  be 
interpreted  as  altering  in  any  way  the 
obligations  of  recipients  under  §  17.216. 

§§  17.253-17.259  [Reserved] 

§  17.260  Historic  preservation  programs. 

(a)  In  the  case  of  historic  properties, 
program  accessibility  shall  mean  that, 
when  viewed  in  their  entirety,  programs 
are  accessible  to  and  usable  by 
handicapped  persons.  Historic 
properties  are  those  architecturally. 


historically  or  culturally  significant 
properties  that  are  listed  or  are  eligible 
for  listing  in  the  National  Register  of 
Historic  Places  individually,  or  such 
properties  designated  as  historic  under  a 
statute  of  the  appropriate  State  or  local 
governmental  body.  Recipients  of 
Federal  assistance  are  required  to  make 
necessary  alterations  to  historic 
properties  unless  they  would  cause 
substantial  impairment  of  significant 
historic  features.  A  substantial 
impairment  occurs  when  a  permanent 
alteration  is  made  which  results  in  a 
significant  loss  of  the  integrity  of  finish 
materials,  design  quality  or  spatial 
character.  In  the  case  of  historic 
properties,  the  following  factors  should 
be  considered  in  making  such  properties 
accessible. 

(1)  Scale  of  Structure 

(2)  Public  versus  private  use 

(3)  Type  of  program  and  relationship 
to  its  historic  setting 

(4)  Cost  of  necessary  modification  and 
analysis  of  benefits. 

(b)  Where  the  structure  is  Federally 
owned  or  where  Federal  fimds  may  be 
used  for  alterations,  the  comments  of  the 
Advisory  Council  shall  be  obtained 
pursuant  to  36  CFR  Part  800  prior  to 
imdertaking  such  work. 

(c)  Where  access  cannot  be  achieved 
without  causing  a  substantial 
impairment  of  si^ificant  historic 
features,  the  recipient  may  seek  a 
modification  or  waiver  of  access 
standards.  In  deciding  whether  to  grant 
such  a  waiver,  the  head  of  the  agency 
shall  consult  with  the  Advisory  Council 
on  Historic  Preservation  pursuant  to  36 
CFR  Part  800. 

§§  17.270-17.279  [Reserved] 

§  17.280  Enforcement  procedures. 

The  compliance  and  enforcement 
provisions  applicable  to  Title  VI  of  the 
Civil  Rights  Act  of  1964  apply  to  this 
subpart.  These  procedures  are  found  in  . 
43  CFR  Part  17,  Subpart  A,  17.5-17.11. 

§§  17.281-17.299  [Reserved] 

(FR  Ooc.  60-10561  Filed  4-17-60;  8:45  am) 
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